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-I- 
 

The Relationship 
 
    This action arises from a tumultuous eight-year relationship between Beverly Oliver (Beverly) 
and Louis Ambrose (Ambrose). Their relationship, which began in July 1981 and ended in 
January 1989, was characterized by cycles of separations and reconciliations. Beverly and 
Ambrose have varying accounts of what transpired during that period. They first met in January 
of  





The Procedural History 
 
    On August 25, 1988, the day after her wedding to Bruce Oliver, Beverly filed a harassment 
complaint against Ambrose in Raritan Municipal Court. On October 4, 1988, Ambrose filed a 
Verified Complaint against Beverly in the Chancery Division, Family Part, seeking joint custody 
of Melissa, visitation, and a support determination. In his Verified Complaint, Ambrose asserted 
that Beverly refused to allow visitation. On October  





Institution of Tort Suit 
 
    Four months after that settlement, Bruce and Beverly Oliver instituted a tort suit against 
Ambrose, based on his alleged abusive and violent behavior against Beverly between 1981 and 
1988. The Complaint alleged: assault and battery, intentional and negligent infliction of 
emotional distress, and loss of consortium for Bruce Oliver.  
    Ambrose then filed declaratory judgment actions against his homeowner's insurance carriers 
for coverage of plaintiffs' claims. In August 1990, the court consolidated the declaratory 
judgment actions with the tort action against Ambrose. In  





-II- 
 

Background of Entire Controversy Doctrine 
 
    For over sixty years, it has been established in New Jersey that the entire controversy doctrine 
requires the mandatory joinder of all claims to a single transaction. The doctrine, which 
originated as an equitable common law procedural rule, see, e.g., Smith v. Red Top Taxicab 
Corp., 111 N.J.L. 439, 440-441 (E. & A. 1933) (“No principle of law is more firmly established 
than that a single or entire cause of action cannot be subdivided into several claims, and separate 
actions maintained thereon”), is “so deeply rooted in the administration of the judicial system” 
that it was elevated to constitutional status. Prevratil v. Mohr, 145 N.J. 180, 187 (1996). 
    Indeed, Justice Brennan, writing for this Court, recognized that the design and purposes of 
some of the procedural reforms introduced by the Judicial Article of the 1947 Constitution and 
the implementing rules of court, were  
    for the just and expeditious determination in a single action of the ultimate merits of an entire 
controversy  
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The Entire Controversy Doctrine in Family Actions 
 
    The entire controversy doctrine applies to family actions. See Brennan v. Orban, 145 N.J. 282, 
290-91 (1996) (requiring joinder of a personal injury claim in a divorce proceeding); Tevis v. 
Tevis, 79 N.J. 422, 434 (1979)(stating in dicta that the marital tort claim should have been joined 
with the dissolution proceeding); see also Brown v. Brown, 208 N.J. Super. 372, 379 (App. Div. 
1986) (stating that “[h]ad the marital tort here occurred prior to the institution of the divorce 
action . . . there would be no question of plaintiff's obligation to have raised it as a separate claim 
in her subsequently filed divorce action”); Pressler, Current N.J. Court Rules, comment 5 on R. 
5:1-2(5)(1998)(“It is, of course, also clear that the entire controversy doctrine applies to family 
actions. Consequently, a marital tort is required to be joined with a pending family action 
involving the same parties.”).  
    In Brennan, supra, the wife filed for divorce in the Chancery Division, Family Part, in October 
1994. Two weeks later, she filed a tort complaint in the Law Division alleging  

[Id. at 434.] 
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Equitable Exceptions To Entire Controversy Doctrine 
 
    The application of the entire controversy doctrine requires us to consider fairness to the 
parties, as the “polestar of the application of the rule is judicial fairness.” DiTrolio, supra, 142 
N.J. at 272. Consequently, “the boundaries of the entire controversy doctrine are not limitless. It 
remains an equitable doctrine whose application is left to judicial discretion based on the factual 
circumstances of individual cases.” Brennan, supra, 145 N.J. at 291 (citing Mystic Isle, supra, 
142 N.J. at 323). Thus, equitable considerations can relax mandatory-joinder requirements when 
joinder would be unfair. Prevratil, supra, 145 N.J. at 190. 
    For example, in Prevratil, although the Court found that the entire controversy doctrine 
applied to actions arising out of automobile accident cases, the Court remanded the matter to the 
Law Division for a determination of whether it was fair to dismiss the claims. Id. at 196. In that 
case, a possible equitable consideration was the fact that the plaintiff was represented by counsel 
selected by the insurer in the first action. Ibid. 
    In considering the fairness to the plaintiff, we are mindful that the plaintiff, whose claim is 
being barred, must have had a fair and reasonable opportunity to have fully litigated her claim in 
the prior action. See Cafferata v. Peyser, 251 N.J. Super. 256, 261 (App. Div. 1991). Therefore, 
we have stated that the doctrine will not bar a claim that was unknown or unaccrued at  
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-III- 
 

Application of Entire Controversy Doctrine to This Case 
 
    The tort suit instituted by plaintiffs involves the same core set of facts that undergirded the 
custody, adoption, and harassment actions. See DiTrolio, supra, 142 N.J. at 267-68. In the 
custody action, Beverly detailed the numerous incidents of alleged abuse and stated: 
    I am afraid for Melissa's safety with [Ambrose]. After 7 years, I state to this Court that 
[Ambrose] is unpredictable - one moment he seems fine, the next minute he “snaps” and 
becomes physically abusive. I feel I must protect my daughter from this. Indeed, it is my belief 
that the real motivation behind this custody action is [Ambrose's] desire to get back at me for 
ending the relationship. I am afraid that he will try to get back at me through my child. . . . 
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[N.J.S.A. 9:2-4(emphasis added)] 
 
    This list of factors makes it obvious that the alleged incidents of abuse were relevant to the 
custody action because, in custody actions, the court is required to consider the history of 
domestic violence and the safety of either parent from abuse by the other parent. See Terry, 
supra, 270 N.J. Super. at 119 (holding in custody proceeding the court “must reference the 
pertinent statutory criteria with some specificity”). Additionally, as the Appellate Division 
correctly pointed out, Beverly's inclusion of the details of the abuse in her  
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Fairness to the Parties  
    In applying the entire controversy doctrine to bar plaintiffs' claims, we must also consider the 
fairness to the Olivers. We begin by noting that any unfairness to plaintiffs is tempered by the 
fact that most of the Olivers' claims are barred by the applicable statute of limitations. As the 
trial court decided, even if the entire controversy doctrine would not bar plaintiffs' claims, all 
claims based on abuse that took place prior to December 23, 1987, were barred by the two year 
statute of limitations. Thus, the only claims in dispute relate to the seven months prior to the 
wedding between Bruce and Beverly Oliver, after most of the alleged incidents of violence and 
abuse took place. 
    Plaintiffs assert that the time constraints in custody actions make joinder unfair. They contend 
that because the custody action was filed by Ambrose, and in custody actions “the court shall set 
a hearing date no later than three months after the last responsive pleading,” R. 5:8-6, she had no 
control over the timing. Plaintiffs further argue that, just as tort claims need not be joined with 
claims brought under the Domestic  
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if the victim is forced to make a case for damages at that time as well." Lickfield, supra, 260 N.J. 
Super. at 24.  
    The time limit in custody actions differs from the time constraints imposed under the 
Domestic Violence Act. Under the Domestic Violence Act, the court has only ten days from the 
filing of the complaint to hold a hearing, N.J.S.A. 2C:25-29(a), whereas in custody cases, a 
hearing date must be set “no later than three months after the last responsive pleading.” R. 5:6-8. 
Moreover, this was not a simple custody action, as the custody, harassment, and adoption matters 
were all consolidated into one action.  
    Although the requirement of joinder may be unfair in some custody actions, nevertheless, we 
continue to emphasize that “the joinder determination does not repose with the parties;” rather, 
“[i]t is the trial court's responsibility to determine whether or not joinder is appropriate in a given 
case . . . .” DiTrolio, supra, 142 N.J. at 275. The Appellate Division has also noted that “the 
[trial] court, rather than a litigant acting unilaterally, must make the determination of whether a 
supplementary claim is to be joined or reserved.” Brown, supra, 208 N.J. Super. at 381. 
Furthermore, “plaintiff's failure to allow the trial court the opportunity to manage the full 
controversy at the outset diminishes the force of [plaintiff's] claim that joinder would have been 
inappropriate.” DiTrolio, supra, 142 N.J. at 275 (citations omitted). 
    The entire controversy doctrine does not require that tort actions be actually litigated together 
with custody actions;  

 
rather, it mandates that the parties must assert all claims they have against the other parties in one 
proceeding. See Brown, supra, 208 N.J. Super. at 381. In a custody action, if the trial court 
determines that the tort claim is not relevant to the best interest of the child, and finds that the 
child's interest demands that the claims be severed or reserved, the claims may be severed or 
reserved for later action. See Pressler, Current N.J. Court Rules, comment 2 on R. 4:30A 
(1998)(“It is clear that the court has the right to direct reservation of a claim against an existing . 
. . party for later action”). That discretion, however, lies with the court, not with the parties. 
    Because the only issue before us arises from the dissenting opinion in the Appellate Division, 
we need not engage in the debate contained in the dissenting opinion concerning the proper 
method of pleading a defense of failure to join claims. We would be more sensitive to the matters 
of inequity claimed in Justice Stein's dissenting opinion if the bulk of Beverly's claims were not 
already barred by the trial court's ruling on the statute of limitations. (Beverly had unsuccessfully 
claimed that the discovery rule set forth in Lopez v. Swyer, 62 N.J. 267 (1973), entitled her to 
bring the claims more than two years after the occurrence of the injuries.). 
    In applying the entire controversy doctrine to this case, fairness to defendant must also be 
considered. No doubt defendant was disadvantaged by plaintiffs' failure to assert the tort claims 
until after the original action was settled.  
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-IV- 
 
    In applying the entire controversy doctrine, we must also consider whether mandatory joinder 
will promote the goal of “judicial economy and efficiency - the avoidance of waste and delay.” 
DiTrolio, supra, 142 N.J. at 277 (quoting Cogdell, 116 N.J. at 23). We have defined inefficiency 
as “a duplication of lawsuits . . . [and] multiple actions each involving the identical controversy 
and the same witnesses.” DiTrolio, supra, 142 N.J. at 277 (quoting Cogdell, supra, 116 N.J. at 
26). The court in the custody action and the court in the tort action would both have had to 
consider the allegations of abuse comprising both the custody certification and the tort 
complaint. Consequently, judicial efficiency would have been served by settling those issues in 
the first litigation. Also, although we have acknowledged that the “weight of the economy factor 
lessens” when the first action is settled, id. at 278, that does not apply in cases such as this, 
where a party intentionally holds back  
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[(citations omitted).] 
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[N.J.S.A. 2C:25-18 (emphasis added).] 
 

[Ibid. (emphasis added).] 
 
                 
    Surely, the Legislature would be surprised to learn that its determination to provide 
comprehensive relief to victims of domestic violence could be frustrated by a procedural bar to 
recovery invoked four years after the commencement of civil litigation by counsel whose 
representation of defendant was only tangentially related to the claims of intentional tortious 
assault that constitute the focus of the suit. 
    Fairly evaluated, Oliver's entitlement to compensation for Ambrose's violent assaults 
constitutes a strong and independent equitable factor that should preclude application of the 
entire controversy doctrine in this  
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[Id. at 214.] 
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